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-SUBHOJIT DAS

 

ABSTRACT 

Soon after river Whanganui of New Zealand was given the status of a living entity, 

India also had its share in the feat when the Uttarakhand High Court on 20th 

March, 2017 declared that the rivers Ganga and Yamuna be given the status of a legal 

entity. The primary objective of this paper is to critically examine the decision from 

various angles and contend that albeit being seemingly environmental-friendly, it needs 

to answer a plethora of difficult issues that would arise from its implementation, both 

procedurally and substantively. The author apart from raising legal and beyond-legal 

approaches, also emphasizes on the key contradictions between growth-led development 

and that of ecological sustainability from a human‟s perspective and contends that they 

need to be resolved or else the HC decision will be rendered meaningless. Few of the 

issues would involve the Ganga‟s transboundary nature, the consequent impossibility to 

interlink it to other rivers and the effect of conferring legal personality rights on a river. 

Lastly, the author contends that one needs to view the decision as an opportunity for 

man to revisit his relationship with nature and press for a deeper dialogue and, if 

necessary, legislation by the Centre. 

 

                                                 
 The author is an associate at Shardul Amarchand Mangaldas, Mumbai and may be 
contacted at 13jgls[hyphen]sdas[attherate]jgls[dot]edu[dot]in. 



92                                      NLUJ Law Review                            [Vol 5.1 
 

TABLE OF CONTENTS 

I. INTRODUCTION…………………………………………………….93 

II. DECONSTRUCTING MOHD. SALIM  V. STATE OF 

UTTARAKHAND…………………………………………………….…94 

A. Looking Beyond Borderlines…………………………………….96 

B. Food For Thought?.................................................................................99 

C. Natural Persons v. Juridical Persons……………....……...……...101 

III. CONCLUSION……………………….…………………………...103 

 

 

  



[Summer, 2018             Humanizing the Ganga & Yamuna                       93 

 
I.INTRODUCTION 

For the first time in India, on 20th March, 2017, the Uttarakhand High 

Court [“UHC”] in the case of Mohd. Salim v. State of Uttarakhand & 

Ors.,202 [“Mohd. Salim”] held that the Ganga and its longest tributary, 

Yamuna, along with all their tributaries and streams are to be declared as 

juristic/living entities having the status of a legal person read with Articles 

48-A and 51A(g) of the Constitution with all corresponding rights, duties 

and liabilities of a living person in order to preserve and conserve the two 

rivers.203 A decision welcomed by certain environmentalists seemed to 

bear quite the significance as it purports the notion that polluting or 

damaging the rivers will be legally equivalent to harming a person. 

However, this ruling has also thrown up a few difficult issues, which 

deserve immediate attention. 

On 5th December 2016, the UHC had directed the removal of 

illegal constructions, encroachments and mining operations on 

government land in the Ganga‟s riverbed and banned the same in its 

highest floodplain.204 The Court‟s decision primarily revolved around the 

extant asymmetric nature of Indian federalism with respect to water 

rights.205 On 20th March 2017, after the encroachers failed to evict the land 

despite mandatory directions, the Court addressed the critical situation 

                                                 
202 Mohd. Salim v. State of Uttarakhand & Ors. Writ Petition (PIL) No.126 of 2014 
(20.03.2017), available at: http://lobis.nic.in/ddir/uhc/RS/orders/22-03-2017/RS200320 
17WPPIL1262014.pdf [hereinafter M. Salim v. State of Uttarakhand & Ors].  
203 Id. at ¶ 18. 
204 Mohd. Salim v. State of Uttarakhand & Ors. Writ Petition (PIL) No.126 of 2014 
(Dated: 05.12.2016), p. 20, available at https://www.elaw.org/system/files/attachments/ 
publicresource/in_Salim__decision_dec2016.pdf.  
205 Id. at ¶ 19. 
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with regard to the preservation and conservation of Ganga and Yamuna, 

and accordingly declared the two rivers as legal entities. However, two 

months later, the Centre approached the Supreme Court due to certain 

administrative issues relating to the implementation of the order.206 The 

State of Uttarakhand pleaded that since both the rivers flowed across 

multiple states, the Centre would have the exclusive right to take decisions 

and not the concerned state government. Consequently, the Supreme 

Court on 7th July, 2017 stayed the UHC‟s order.207 Currently, the legal 

status of the rivers is in limbo, pending the outcome of the appeal. 

II.DECONSTRUCTING MOHD. SALIM  V. STATE OF UTTARAKHAND  

At the very outset, it becomes imperative to take note of the UHC‟s heavy 

emphasis on Ganga & Yamuna‟s crucial role in Hinduism. It drew on 

Hindu spirituality and religious faith and stated that the two rivers “support 

and assist both the life and natural resources and health and well-being of the entire 

community.” It also observed that the two rivers are “central to the existence of 

half of the Indian population and their health and well-being.”208 Albeit factually 

unquestionable, this seemingly singular focus on Hinduism bears the 

potency to be abused by right wing nationalists for their own cynical 

                                                 
206 PTI, Centre approaches SC over Uttarakhand HC order on Ganga, INDIAN EXPRESS (May 
21, 2017) at A1, http://indianexpress.com/article/india/centre-approaches-sc-over-
uttarakhand-hc-order-on-ganga-4666732/.   
207 Apporva Madhani, SC Stays Uttarakhand HC‟s Order Declaring Ganga And Yamuna Rivers 
As Living Entities, LiveLaw, (July 8, 2017) http://www.livelaw.in/sc-stays-uttarakhand-
hcs-order-declaring-ganga-yamuna-rivers-living-legal-entities-read-order/.  
208 M. Salim v. State of Uttarakhand & Ors, supra note 202, at ¶ 17. 
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agendas.209 For instance in 2009, the anti-Tehri dam movement was used 

in a similar fashion by the Vishwa Hindu Parishad where the Ganga was 

described as India‟s „National River‟ and the „international symbol of the 

nation‟s identity.‟210 Understandably, the intention of the UHC was to 

uphold ecological protection and ensure conservation of the rivers in 

question. However, this has an equally worrisome flip side to it. 

Associating the Hindu faith with the national identity bears the potential 

to subjugate and marginalize various religious minorities in the country.211  

The UHC also traced the Supreme Court jurisprudence on 

“personhood” with regard to Hindu deities, temple endowments and 

trusts. It cited the cases of Yogendra Nath Naskar v. Commission of Income 

Tax212 and Ram Jankijee Deities v. State of Bihar,213 wherein it was held that a 

Hindu idol is a juristic entity which is capable of holding property and get 

taxed as well, stated that “to protect the recognition and the faith of society, rivers 

Ganga and Yamuna are required to be declared as legal persons/living persons.” 

Indian jurisprudence over the course of the last few decades has equated 

God to a legal entity who is represented by the administrative staff of the 

temple as they have corresponding rights and obligations, e.g., cash given 

to religious trusts. However, with regard to the rivers, the Court conceded 

                                                 
209 Ashish Kothari & Shrishtee Bajpai, Rivers and Human Rights: We are the River, the River is 
Us?, ECONOMIC AND POLITICAL WEEKLY (Aug 31, 2017) http://www.epw.in/engage/a 
rticle/we-are-river-river-us [hereinafter Kothari & Bajpai on Rivers and Human Rights]. 
210 Mukul Sharma, Nature and Nationalism, THE FRONTLINE (Feb. 3, 2016) http://www.fr 
ontline.in/static/html/fl1803/18030940.htm.  
211 Vrinda Narain, Indian Court Recognizes Rivers as Legal Entities, INT‟L J. CONST. L. BLOG 
(June 13, 2017) http://www.iconnectblog.com/2017/06/indian-court-recognizes-rivers-
as-legal-entities/.  
212 Yogendra Nath Naskar v. Commission of Income Tax, (1969) 1 S.C.C. 555. 
213 Ram Jankijee Deities v. State of Bihar, (1999) 5 S.C.C. 50. 
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the parens patrie powers to state delegates, with the Director of NAMAMI 

Ganga, the Chief Secretary of the State of Uttarakhand and the Advocate 

General of the State of Uttarakhand being declared persons in loco parentis 

as the human face to secure, conserve and save rivers Ganga and Yamuna 

and their tributaries.  

The said decision lacks more than it possesses. The primary focus 

of this ruling was on the nature of Indian federalism and the water 

management duties of federal and state governments and not on the 

rights of nature, which is discussed here in this paper. 

A.LOOKING BEYOND BORDERLINES 

The UHC cited the example of the Whanganui River in New 

Zealand, revered by the indigenous Māori people, which was declared a 

living entity with full legal rights by the New Zealand government on 

March 15, 2017.214 The local Maori Iwi (tribe) and Hapu (sub-tribes) hold 

the river sacred and consider the entire river system, including “all its 

physical and metaphysical elements from the mountains to the sea” as a living being. 

It is worthwhile to mention that prior to New Zealand, Ecuador became 

the first country to recognize the “Rights of Nature” in its Constitution in 

2008. Rather than treating it as a property, and hence right-less, their 

constitution treats nature as having the „right to exist, persist, maintain and 

regenerate its vital cycles.‟215 Similarly, in 2010, Bolivia created broad legal 

                                                 
214 TE AWA TUPUA (WHANGANUI RIVER CLAIMS SETTLEMENT) ACT 2017, Public Act 
2017 No. 7, Date of assent March 20, 2017, available at: http://www.legislation. 
govt.nz/act/public/2017/0007/latest/whole.html.  
215 „Ecuador Adopts Rights of Nature in Constitution‟, available at: http://therights 
ofnature.org/ecuador-rights/.  
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rights for nature when it passed the “Law of Mother Earth.”216 The 

objective was to reduce the risks posed by climate change through several 

lines of action like a system of integral planning, adoption of risk 

management of disasters etc. In 2012, Bolivia expanded the 2010 law 

naming it „Framework Law on Mother Earth and Integral Development on Living 

Well‟, recognizing Mother Earth as a „living dynamic system‟ and granted 

it legal rights comparable to human rights.217  

Nonetheless, the situations in Ecuador and Bolivia are slightly 

different from the case in New Zealand. In Ecuador, the issue was related 

to the rights of nature, and not as an equation of the river with living 

entities in the same way as humans. In Bolivia, the legislation was to 

epitomize the dedication to sustainable development.218 On the other 

hand, in New Zealand, the local Maori culture and its beliefs about the 

river were key in the decision of their parliament to grant it rights. It was 

the culmination of more than a century worth of struggle by the Maori 

people of the country‟s North Island.219 In 1840, the Treaty of Waitangi 

was signed between various Maori chiefs and the British crown, which 

declared British sovereignty and defined Maori‟s land ownership. Soon 

                                                 
216 „Law of Mother Earth – The Rights of Our Planet: A Vision from Bolivia‟, World Future 
Fund, available at: http://www.worldfuturefund.org/Projects/Indicators/motherearthbol 
ivia.ht ml.  
217 Tamlyn Jayatilaka, Rights of Nature: The Right Approach to Environmental Standing in the 
EU? 10 (2016-17), available at: https://lib.ugent.be/fulltxt/RUG01/ 002/349/652/RU 
G01-002349 652_2017_0001_A C.pdf.  
218 Anna Hernandez, Defending Mother Earth in Bolivia, CULTURAL SURVIVAL (June 19, 
2016) https://www.culturalsurvival.org/news/defending-mother-earth-bolivia.  
219 Vakasha Sachdev, „Ganga a Living Entity‟: What Does That Mean for the River?, THE 

QUINT (March 20, 2017) https://www.thequint.com/news/environment/ ganga-is-now-
a-living-entity-what-does-it-mean-for-the-river-uttarakhand-high-court-order [hereinafter 
Sachdev on Ganga]. 
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enough, a few years later, a substantial portion of the tribe was dispersed 

along the Whanganui River and its tributaries as many of them felt that 

the Crown failed to fulfil its obligations under the Treaty.220 The tribes of 

Whanganui Iwi became less involved in the management of the river and 

its ownership over the riverbeds were subsumed by litigation before 

courts. In 1962, the Court of Appeal dismissed their hitherto customary 

ownership over the riverbeds. In 2014, a settlement was reached which 

granted Whanganui its own legal identity and consequent rights and duties 

until 2017 when this was turned into the „Te Awa Tupua Act‟, which 

allowed representation in court proceedings,221 i.e., one from the crown 

and another from the Whanganui tribe.222  

There is an essential distinction between New Zealand's 

acknowledgment of Whanganui as a living entity and that of the UHC 

concurring the status to two of India's prominent rivers. Unlike the 

backdrop to New Zealand‟s enactment, the Ganga & Yamuna are widely 

used as a part of the irrigation system with vast dams and numerous tube-

wells. The former had two designated guardians – one from the Crown 

and another from the Whanganui Iwi tribe itself, whereas in India, the 

three custodians are government authorities. The absence of local 

representatives as custodians of rivers poses quite a challenge. Making the 

government authorities the sole custodians of the rivers was a major slip-

                                                 
220 Lidia Cano Pecharroman I, Rights of Nature: Rivers That Can Stand in Cour‟, 7 (Feb 14, 
2018), available at: http://www.mdpi.com/2079-9276/7/1/13/pdf.  
221 Williams, J. Te Awa Tupua. Kokiri: Raumati, 2016, 28–31, available at: https://www.tpk.g 
ovt.nz/en/mo-te-puni-kokiri/kokiri-magazine/kokiri-33-2016/te-awa-tupua.  
222 Davison, I., Whanganui River Given Status of a Person under Unique Treaty of Waitang 
Settlement, NEW ZEALAND HERALD (March 15, 2017) http://www. nzherald.co.nz/nz/ne 
ws/article.cfm?c_id=1&objectid=11818858.  
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up as they themselves were one of the major polluters. It failed to 

consider the rivers as the commons, which needs to be viewed as an 

integrated whole and not owned and managed in pieces by various 

agencies of the government. Since we already have various environmental 

agencies responsible for the protection of public lands, it is unclear how 

appointing more guardians will bring about a change in perspective in this 

regard.223 Furthermore, it also failed to establish any form of democratic 

representation and participation of the communities whose lives are 

inextricably linked with the sustenance of these rivers.224 

B.FOOD FOR THOUGHT? 

According to statistics, more than 3,000 million litres of untreated 

sewage are pumped into the Ganga on a daily basis from towns along the 

river.225 At the same time, this decision brings up issues about the 

repercussions for the controversial river linking plan proposed by the 

central government including the diversion of water through the 

construction of reservoirs, dams, and canals, from the Ganga to areas of 

water shortage. It also has potential consequences for the cross-border 

use of water as these rivers cross India‟s borders with Nepal and 

                                                 
223 Christopher Stone, Should Trees have Standing? Towards Legal Rights for Nature, SOUTH 

CAROLINA LAW REVIEW 45 (1972), 471, https://iseethics.files.wordpress.com/2013/02/ 
stone-christopher-d-should-trees-have-standing.pdf.  
224 Parineeta Dandekar, Damaged rivers, collapsing fisheries: Impacts of dams on riverine fisheries in 
India (2012) http://www.indiawaterportal.org/articles/damaged-rivers-collapsing-fisherie 
s-impacts-dams-riverine-fisheries-india-article-sandrp.  
225 Sachdev on Ganga, supra note 219.  
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Bangladesh.226 Ganga is a Trans-boundary river. It does not flow through 

various Indian states exclusively as it additionally has tributaries coming in 

from Nepal, and is one of Bangladesh's significant rivers as well – where it 

is known as River Padma.  

Several questions can be raised in this regard. How will the 

officers of Uttarakhand represent the other Indian states, and the 

neighbouring countries? Will all state governments that are a part of the 

Ganga and Yamuna basins be bound by this ruling? While it is a HC 

decision, it has legal implications for the entire length of both rivers and 

which pass through multiple states. For the rights of these rivers to be 

given firmer footing, a national-level law or a constitutional provision is 

essential.227 Notwithstanding the complete absence of any representation 

from the people whose lives depend on the river, how will the in loco 

parentis going to cut across political, geographical and administrative 

boundaries?228 If the river is viewed as a living entity, i.e., viewing it as a 

whole rather than in parts, then should the unfettered development-led 

deforestation underway in Uttarakhand be put to a stop so that the river‟s 

cyclic ebb and flow can be maintained? Maybe, or maybe not. Mining and 

forestry licenses are generally issued by government bodies who have the 

last word when it comes to deciding exploration permits as they tend to 

generate considerable revenues for the state. As the government continues 

                                                 
226 Juhi Chaudhary, India renews “disastrous” river-linking project, THE THIRD POLE (Nov 20, 
2014), https://www.thethirdpole.net/2014/11/20/india-renews-disasterous-river-linkin 
g-project.  
227 Kothari and Bajpai on Rivers and Human Rights, supra note 209. 
228 Radha Gopalan, Why the Court Ruling to Humanize the Ganga and Yamuna Rivers Rings 
Hollow, THE WIRE (Mar 27, 2017), https://thewire.in/119099/ganga-yamuna-whanga 
nui-human/.  
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to permit a certain level of environmental degradation in the name of 

„sustainable development‟, this becomes increasingly difficult as their 

short-term interests would unquestionably conflict with their long-term 

ecological ones. 

What happens if the parents or custodians fail to discharge their 

duty? Do they get penalised personally, do they get replaced? If an 

agriculturist pumps water onto his property from the river, is he damaging 

the "person" of the river? Will the authorities in loco parentis compensate 

the people harmed in case of a flood? Quite obviously, the „legal person‟ 

Ganga & Yamuna would have the ability to sue and be sued. Allowing 

nature to sue in its own right might lead to the incrimination of 

individuals who had previously escaped liability on account of destructive 

behaviour. At the same time, this would provide eager litigants with an 

opportunity to set out for the already over-burdened courts with claims of 

environmental degradation. Lastly, assuming that the Chief Secretary is 

serious about facilitating a participatory process involving communities, 

could this decision inadvertently be used against communities who use 

these rivers and their catchment areas? If so, farmers and fishermen are 

the ones who stand to lose immediately and heavily. These grey areas, 

which were left undefined by the UHC, are in a major need to be 

addressed succinctly. 

C.NATURAL PERSONS V. JURIDICAL PERSONS 

The UHC‟s decision in Mohd. Salim declaring the two rivers as a 

„legal person‟ could be described as a measure, which would be met with 

limited success, if at all. Despite the obvious religious connotations as 
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evidenced by the judgment, the primary aim of the court in conferring 

legal personality and rights on Ganga & Yamuna was most likely to grant 

them a certain dignity, which is legally recognized.229 If a river is the living 

symbol of the life that it sustains (aquatic animals, amphibians and 

fishermen/farmers etc.),230 then as a plaintiff, it will represent and speak 

for the ecological unit of life that is a part of it for its own preservation.  

The basis for personhood on non-living entities is two-fold. 

Either the interests of the entity concerned could be taken into account or 

the interests of recognized human beings. This binary framework through 

which new categories are created rests on shaky foundations for the 

simple reason that living entities (human beings) have rights and 

obligations, whereas non-living entities do not.231 There is an essential 

distinction between a „natural person‟ and a „juridical person‟. The former 

refers to human beings who have inalienable legal rights from birth itself, 

whereas the latter refers to a non-living entity upon whom certain rights 

and obligations are conferred. The primary basis for conferring a legal 

status on a non-living entity has a lot to do with its characteristics and 

interests. To have an interest has been equated with having a stake in 

certain things, which is dependent on the entity being consciously aware 

and how much they care for their own well-being. If not, the concerned 

entity cannot be conferred legal personhood on the basis that it would 

protect its own interests for its own sake.   

                                                 
229 Tom R. Moore, Should Trees Have Standing? Toward Legal Rights for Natural Objects, 2 
FLA. ST. U. L. REV. 672 (2014) http://ir.law.fsu.edu/lr/vol2/iss3/12.  
230 M. Salim v. State of Uttarakhand & Ors, supra note 202, at ¶ 17. 
231 WESLEY NEWCOMB HOHFELD, FUNDAMENTAL LEGAL CONCEPTIONS, 75-76 (Walter 
Wheeler Cook ed., 1923). 
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The alternative to this could possibly be having the entity protect 

its interests for others‟ sake. Legal personhood based on the interests of 

others may be more limited than legal personhood based on the interests of 

the entity itself. Legal personhood based on an entity's interests is not 

possible until the entity has actually developed interests. Despite all this, 

ascertaining the basis for conferring personhood on nature itself is still 

difficult. Until the entity develops interests of its own, according 

personhood is not possible. Even if it were to be accorded, it would be 

nearly impossible to ascertain it.232  

III.CONCLUSION 

To conclude, granting rights to nature is no longer associated solely 

with environmental law. Legal rights for rivers can be used to address a 

range of issues commonly observed in water resources management as 

well. Unless the Centre and the State Governments come together with an 

approach of concerted action through political dialogues and discussions, 

no beneficial arrangement for protecting the rivers can be evolved. The 

absence of institutional capacity and financial support by the central 

government casts doubt on the guardians‟ ability to act in the first place. 

Of course, the government as a stakeholder will not be able to deliver 

results by itself. For that, co-operation with religious leaders and private 

companies is required.233 Nonetheless, they are likely to need some sort of 

                                                 
232 JOEL FEINBERG, HARM TO OTHERS, 34 (Oxford University Press, 1984). 
233 Pia Peterson and Thea Piltzecker, India‟s Yamuna River Now Enjoys Legal Personhood. Will 
that be enough to clean it up?, SIERRACLUB (Sept. 14, 2017) https://www.sierraclub.org/sierr 
a/india-s-yamuna-river-now-enjoys-legal-personhoo  d-will-be-enough-clean-it.   
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independence from the Centre and State governments and enough real-

world power to take actions, especially if they are politically controversial.  

The decision in Mohd. Salim is unprecedented, laudatory and a 

breakthrough at best from a certain perspective. However, it remains 

imprinted on paper instead of being reflected in reality. Maybe this was 

never meant to be a solution but only an opportunity for us to revisit our 

relationship with nature and press for a deeper dialogue and if necessary, 

legislation by the Centre. Since the difficulties or possibly even 

impossibility of respecting the rights of rivers (and more generally of 

nature) within the current context of unbridled economic growth is 

predominant in India, and given the consumption-demographic patterns, 

perhaps it may also be possible for us to go beyond a legal rights-based 

approach. If we want the rights of the rivers and that of nature to be 

safeguarded, then a change in the consciousness and values of the people 

is desired.234 Rivers are comprised of not only the body of water, but also 

the forests and the seas. There is an urgent need to look beyond our 

relationship with nature, what could perhaps be described as an 

exploitative one, especially at a time when human beings have been 

affecting the planet like never before. Eventually, these rights (beyond the 

law) have to extend to other non-human objects, helping us move 

towards a society whose concern or moral consideration expands not just 

to the human community, but the entire earth. 

 

                                                 
234 Kothari and Bajpai on Rivers and Human Rights, supra note 209. 


